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Court of Appeals of the District of (Columbia 

No. 6178. 

Commercial Credit Company, &c., Appellant, 

vs. 

Claire B. Campbell, Also Known, &c., et jal. 

— 

a Supreme Court of the District of Columbia. 

No. 2447 M. C. j 

Commercial ( redit Company, a Corporation, Assignee of 
Joseph McRevnolds, Inc., a Corporation, Plaintiff, 

vs. 

Claire B. Campbell, Also Known as Claire B.i Rucker, 

Defendant. | 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of* Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the abovfc-entitled 
cause, to wit: 

1 Certified Copy of a Judgment to be Filed in the Office 
of the Clerk of the Supreme Court, District of 
Columbia, to Become a Lien upon Land, j 

Filed October 13,1932. i 

In the Municipal Court of the District of Columbia. 

M. C. #2447. ! 

No. A-7835. | 

Commercial Credit Company, a Corporation, Assignee of 
Joseph McRevnolds, Inc., a Corporation, Plaintiff, 

vs. 

Claire B. Campbell, Also Known as Claire B.| Rucker, 

Defendant. 

Attorney for plaintiff—Arthur J. Hilland. 

Attorney for defendant—Norman B. Landreau. 
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Attorney for garnishee, Bankers Consolidated Corpora¬ 
tion—Norman B. Landreau. 

I>ate. Proceedings. 

1931. 

May 11. Declaration, affidavit of merit, and bill of particu¬ 
lars tiled. 

May 11. Summons and copy issued: returnable June 4, 
1931, at 10 A. M. 

Mav 11. Docketing and indexing. 

June 4. Summons and copy returned “Not to be found.** 
June 4. Alias summons and copy issued: returnable June 
29, 1931, at 10 A. M. ‘ 

June 29. Alias summons returned “Not to be found.’’ 

June 29. Plures summons and copv issued: returnable July 
23, 1931, at 10 A. M. 

July 29. Plures summons and copy returned “Not to be 
found.” 

Oct. 7. Plures summons and copy issued: returnable 
October 30, 1931, at 10 A. M. 

Oct. 30. Plures summons and copy returned “Not to be 
found.” 

Oct. 30. Plures summons and copy issued; returnable No¬ 
vember 13, 1931, at 10 A. M. 

- —, 193-.—Execution issued to the United States 

Marshal for said District of Columbia, who, on the — day 

of -, 193- returned the same “No personal property 

found whereon to lew.” 

» 

This is to certify that the foregoing is a true copy of the 
judgment and proceedings in the above-entitled cause. 

Witness, the Honorable George C. Aukam, Presiding 
Judge of said Court, this — day of-, A. D. 193-. 

Costs paid by Plaintiff . . . $— 

Costs paid by Defendant. . $— 

Clerk , 

By —-, 

Assistant Clerk. 

[Endorsed:] At Law No. —. Docket —. In the Munici¬ 
pal Court, D. C. No. —.-, Plaintiff, vs.-, 

Defendant. Certified copy of Judgment and Proceedings 
to become a lien upon land. 
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Date. 

1931. 


Proceedings. 


Xov. 27. Plures summons and copy returned [‘Not to be 
found.” j 

Dec. 14. Plures summons and copy issued; returnable Jan¬ 
uary 4, 1932, at 10 A. M. ] 

Dec. 14. Writ of attachment before judgment and copy 
issued, returned December 14, 1931, “Attached 
goods, chattels, and credits of the defendant in 
hands of Arthur Dev and Samuel M. Bovd.” 

• i * 

Dec. 21. Summons returned “Served.” 

1932. ! 

Jan. 2. Answer of garnishee, Samuel M. Boy^, filed. 

Jan. 2. Answer of garnishee, Arthur Dey, filqd. 

Jan. 4. Continued to January 18, 1932 bv the! defendant. 
Jan. 18. Motion to dismiss garnishment filed bv Bankers 
Consolidated Corporation. 

Jan. 18. Affidavit of Norman B. Landreau filed.! 

Jan. 18. Affidavit of defendant and answer to declaration 
filed. I 

Jan. 18. Continued to January 27, 1932 by the plaintiff. 
Jan. 27. Motion for judgment filed by plaintiff.! 

Jan. 27. Demurrer filed by plaintiff. 

Jan. 27. Continued to Februarv 4, 1932 bv the Court. 

- —, 193-.—Execution issued to the United States 

Marshal for said District of Columbia, who, on ithe — dav 

of -, 193- returned the same “No personal property 

found whereon to levy.” 

This is to certify that the foregoing is a true copy of the 
judgment and proceedings in the above-entitled clause. 

Witness, the Honorable George C. Aukam, Presiding 
Judge of said Court, this — day of-, A. D. 193-. 

Costs paid by Plaintiff. . . . $— 

Costs paid by Defendant. . $— 

Clerk . 


[Endorsed:] At Law No. 
pal Court, D. C. No. —. — 


Assistant Clerk. 

Docket —. In the Munici- 
—, Plaintiff, vs.-, 


Defendant. Certified copy of Judgment and Proceedings 
to become a lien upon land. 
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Date. 

1932. 
Feb. i 


Proceedings. 


Feb. 3. Subpoena and copy issued by the Intervener, 
Bankers Consolidated Corporation; returned 
‘ 4 Served.” 

Feb. 4. Continued to February 5, 1932 by the plaintiff. 
Feb. 5. Affidavit of garnishee, Samuel M. Boyd, filed. 
Feb. 5. Continued to February 11, 1932 by the plaintiff. 
Feb. 11. Continued to Februarv 25, 1932 bv the plaintiff. 
Feb. 18. Motion for more specific bill of particulars filed 
bv defendant—Set for Februarv 25, 1932, at 
10 A. M. 

Feb. 18. Motion to strike filed by defendant—Set for Feb¬ 
ruary 25, 1932, at 10 A. M. 

Feb. 25. Plaintiff’s demurrer to defendant’s plea, over¬ 
ruled. Plaintiff’s motion for judgment, over¬ 
ruled. Defendant’s motion for leave to strike 
affidavit of defense and for leave to file a sub¬ 
stitute affidavit of defense, granted. Defend- 
ant’s motion to require plaintiff to file a more 
specific bill of particulars, overruled. Minutes 
59. Page 435. 

Feb. 25. Continued to March 10, 1932 by the plaintiff. 
Mar. 10. Continued to March 24, 1932 by the plaintiff. 

Mar. 24. Continued to March 31, 1932 by the plaintiff. 

- —, 193-.—Execution issued to the United States 

Marshal for said District of Columbia, who, on the — day 

of -, 193- returned the same “Xo personal property 

found whereon to levy.” 

This is to certify that the foregoing is a true copy of the 
judgment and proceedings in the above-entitled cause. 

Witness, the Honorable George C. Aukam, Presiding 
Judge of said Court, this — day of-, A. D. 193-. 

Costs paid by Plaintiff. . . . $— 

Costs paid by Defendant. . $— 

Clerk, 

By —-, 

Assistant Clerk. 

[Endorsed:] At. Law Xo. —. Docket —. In the Munici¬ 
pal Court, D. C. Xo. —.-, Plaintiff, vs.-, 
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Defendant. Certified copy of Judgment and Proceedings 

to become a lien upon land. 

i 

4 

Date. Proceedings. 

1932. | 

Mar. 28. Joinder in issue filed by plaintiff. I 

Mar. 31. Continued to April 14, 1932 by the defendant. 

Apr. 8. Subpoena and copy issued by the plaintiff; re¬ 
turned “Served.” 

Apr. 14. Answer to declaration and amended Affidavit of 
defense, filed by defendant. 

Apr. 14. Trial. Finding for plaintiff for $750.27, with in¬ 
terest at 8% from October 15, 1930 to date of 
judgment, and $112.54 attorney’s fed- Minutes 
62. Page 414. ! 

Apr. 20. Judgment on finding entered for plaintiff for 

$750.27, with interest at 8% from October 15, 

1930 to April 20, 1932, and interest 41 6% from 

April 20, 1932, and $112.54 attorneyj’s fee, and 

costs. Minutes 62. Page 435. 

• • • • ^ 

Aug. 11. Trial. Finding for Claimant, and Court orders 
money attached in hands of Samuel M. Boyd, 
garnishee herein, released from the operation 
and effect thereof, in favor of Claimant. Fur¬ 
ther, upon motion of plaintiff Court fixes 
amount of undertaking to operate as a super¬ 
sedeas in the sum of $600.00. Minutes 66. 
Page 263. j 

- —, 193-. Execution issued to the United States 


Marshal for said District of Columbia, who, on [the — day 

of -, 193- returned the same “No personal property 

found whereon to lew.” 

* 

This is to certify that the foregoing is a true qopy of the 
judgment and proceedings in the above-entitled |cause. 

Witness, the Honorable George C. Aukam, | Presiding 
Judge of said Court, this — day of-, A. D. 1^3-. 

Costs paid by Plaintiff. . . . $— | 

Costs paid by Defendant.. $— 


Clerk , 

By —n-, 

Assistant Clerk . 
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[Endorsed:] At Law No. —. Docket —. In the Munici¬ 
pal Court, D. C. No. —.-, Plaintiff, vs.-, 

Defendant. Certified copy of Judgment and Proceedings 
to became a lien upon land. 

D 

Date. Proceedings. 

1932 

Aug. 15. Motion for rehearing filed by plaintiff—Set for 
August 18,1932, at 10 A. M. 

Aug. 15. Plaintiff files herein a motion for a rehearing to 
be heard August 18, 1932. Minutes 06. Page 
273. 

Aug. 18. Continued to August 19, 1932 by the plaintiff. 
Aug. 19. Upon motion of plaintiff ordered that time within 
which to 1 hear motion for rehearing extended 
to and including Aug. 24, 1932. Minutes 66. 
Page 285. 

Aug. 19. Continued to August 24, 1932 by the plaintiff. 
Aug. 24. Plaintiff's motion for a rehearing overruled. 

Judgment on finding entered for Claimant for 
$450.00, and costs. Minutes 66. Page 302. 

Sep. 14. Petition for writ of error denied per notice of 
Court of Appeals received and filed. 

October 7, 1932.—Execution issued to the United States 
Marshal for said District of Columbia, who, on the 7th day 
of October, 1932 returned the same “No personal property 
found whereon to levy.” 

This is to certify that the foregoing is a true copy of the 
judgment and proceedings in the above-entitled cause. 

Witness, the Honorable George C. Aukam, Presiding 
Judge of said Court, this 7th day of October, A. D. 1932. 

Costs paid by Plaintiff. . . . $33.35 
Costs paid by Defendant. . . .50 

Costs paid by Intervener. . 6.10 

[seal.] BLANCHE NEFF, 

Clerk,. . 

By W. M. NEDROW, 

Assistant Clerk. 

[Endorsed:] At Law No. —. Docket —. In the Munici¬ 
pal Court, D. C. No. —.-, Plaintiff, vs.-, 



CLAIRE B. CAMPBELL, ETC., ET AL, 




7 


I 

Defendant. Certified Copy of Judgment and j Proceedings 
to Become a Lien Upon Land. 

6 The President of the United States to |the Marshal 
for said District, Greeting: j 

You are hereby commanded to attach the go<t>ds. chattels, 
and credits of the defendant, if to be found in this District, 
of value sufficient to satisfy the plaintiff recovery against 
1 lie defendant in the above-entitled cause (befjore the Mu¬ 
nicipal Court), on the 20th day of April, 1932, of $750.27 
with interest at 8% from October 18, 1930, 'to April 20, 
1932, and at 6% from April 20, 1932, and an attorney’s fee 
of $112.54 for money payable to the plaintiff b\1 the defend¬ 
ant, and $50.00 for cost of suit; and the same, |so attached, 
safely keep and have before said Court, on or before the 
tenth dav occurring after the execution of this writ, that 
the same mav be condemned unless sufficient caiise be shown 
to the contrary; and, if said goods, chattels, or credits be 
attached in the hands or possession of any person or per¬ 
sons other than the defendant, notify such person or per¬ 
sons of such seizure, and warn him or them to appear before 
said Court, within the time aforesaid, to show cause why 
the same should not be condemned and execution thereof 
had according to law. And have then there this writ, so 
indorsed as to show when and how you have executed it. 

Witness, The Honorable Chief Justice of sai^l Court the 
9th day of August, A. D. 1933. j 

[seal.] FRANK E. CUNNINGHAM, 

Clerk, 

Bv GEORGE A. WATTS, ! 

Assistant Clerk. 

Notice. 

August 9, 1933. 

| 

To Buick-Olds-Pontiac Sales Company, a foreign corpora¬ 
tion, Garnishee: 

You are hereby notified that any property oi* credits of 
the defendant, Claire B. Campbell also known ^s Claire B. 
Rucker in your hands are seized by virtue of thb foregoing 
writ of attachment, and you are hereby warned t^> appear in 
said Court, on or before the tenth day after service hereof, 

3—6178a 
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ami show cause, if any there be, why the property or credits 
so attached should not be condemned and execution thereof 
had. 

EDGAR C. SNYDER, 

U. S. Marshal, 

By NORMAN L. BOTSFORD, 

Deputy. 


Marshal's Return. 


Attached credits in the hands of Buick-Olds-Pontiac Sales 
Company, a Foreign Corporation by serving T. E. Corma- 
han, Car Distributor for said Corporation and served him 
with copies of this Writ, Interrogatories, and Notices as 
Garnishee of Defendant Personally 8, 9, 33. 

EDGAR C. SNYDER, 

U. S. Marshal in and for the 

District of Columbia , 
Bv THOMAS R. EAST, 

K„ 

Deputy. 


[Endorsed:] No. —, At 
Attachment on Judgment, 
credits in the hands of — 
this writ, Interrogatories, 

feudal)t--. - 

District of Columbia.- 


Law.-vs.-. 

Issued-, 19-. Attached 

-and served with copies of 

and Notices as Garnishee of De- 
—, V. S. Marshal in and for the 
-, Plaintiff's Attorney. 


7 Notice. 

Filed August 22, 1933. 

To Buick-Olds-Pontiac Sales Company, a foreign corpora¬ 
tion, Garnishee: 

You are required to answer the following interrogatories, 
under oath f within ten days after service hereof. And 
should you neglect or refuse so to do, judgment may be en¬ 
tered against you for an amount sufficient to pay the plain¬ 
tiff’s claim, with interest and costs of suit. 

| ARTHUR J. HILLAND, 

Attorney for Plaintiff. 
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Interrogatories. 

1st. Were you at the time of the service of the! writ of at¬ 
tachment, served herewith, or have you been, between the 

time of such service and the filing of vour answer to this in- 

° * 

terrogatorv, indebted to the defendant? If so, llow, and in 
what amount ? 

Answer: Buick-Olds-Pontiac Sales Company is indebted 
to the Defendant by Lease in the amount of $80417 for Au¬ 
gust 1933 rent. j 

2d. Had you, at the time of the service of {he writ of 
attachment, served herewith, or have you had, ljetween the 
time of such service and the filing of vour answer to this 
interrogatory, any goods, chattels, or credits of the defend¬ 
ant in your possession or charge? If so, what? 

Answer: Buick-Olds-Pontiac Sales Company has Au¬ 
gust 1933 check dated August 1st in its possession. 

3d. Is it a fact that you occupy the building a 1 t 1515-14th 
Street, Northwest, District of Columbia, under a lease be¬ 
tween the defendant, Claire B. Campbell, also known as 
Claire B. Rucker, as lessor and Olds Motor Works, a Michi¬ 
gan corporation, as lessee, which lease was duly assigned 
to you by said Olds Motor Works as of August 1932, and 
if so, what amount of rental is it provided that j said lessor 
shall receive and how and when is it payable! and what 
amount is due and owing at this time? Buick-Oflds-Pontiac 
Sales Company occupies 1515-14th St. N. W. und^r the above 
described Lease. The rental of $804.17 is payable in equal 
installments on the first business day of each! and every 
month until November 30, 1933. The August 1933 rent was 
due on August 1st. 


BUICK-OLDS-PONTIAC 
SALES COMPANY, 

H. J. C. MILLER, 

Zone Manager. 

Subscribed and sworn to before me this 21 day of Aug. 
A. D. 1933. 

[seal.] CARROLL D. SMEAR. 

I 

My Commission Expires Sept. 22, 1933. 


[Endorsed:] No. —, at Law. 


vs. 


Interrogatories in Attachment to be Answered byj Garnishee. 
-, Attorney. 
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Amended Answers to Interrogatories. 
Piled October 4, 1933. 


Amended Answer 1. The Buick-Olds Pontiac Sales 
Company occupies premises 1515 Fourteenth Street, n. w. 
under a lease to it assigned bv the Olds Motor Works, said 
lease being between Mrs. Claire 1). Campbell as landlord 
and the Olds Motor Works as tenant, providing for a yearly 
rental payable in monthly installments of $804.17 on the 
first business dav of each and everv month. The rent un- 
der said lease is payable to the Bankers Consolidated 
Corporation in Washington, 1). C. and heretofore until 
September 23rd, 1932, all rent installments have been paid 
to the said Bankers Consolidated Corporation. 

Since September, 1932, the rent installments to and in¬ 
cluding July, 1933 have been paid to the Munsev Trust 
Company pursuant to notice and authorization from the 
Bankers Consolidated Corporation of the District of Co¬ 
lumbia. 

It is claimed by the Bankers Consolidated Corporation 
of the District of Columbia for whom The Munsev Trust 


Company is now receiving the rents, that the above men¬ 
tioned lease was assigned by Claire D. Campbell to the said 
Bankers Consolidated Corporation on the 10th day of Sep¬ 
tember, 1931 together with the right to all rents, issues and 
profits and other rights under said lease, and that the said 
Claire D. Campbell is not entitled to the said rent payable 
under said lease and has no interest therein. The garnishee 
is without personal knowledge of the true facts concerning 
to whom the rent indebtedness actuallv belongs other than 

ft 

the fact that it has been paying the same first, to the 
Bankers Consolidated Corporation of the District of Co¬ 
lumbia and more recently to The Munsev Trust 
9 Company. It has now in its possession its check for 
the August, 1933 rent in the sum of $804.17 payable 
to the order of The Munsev Trust Company and it is hold¬ 
ing the same subject to action of this court as to whom the 
same rightfullv belongs. 

The garnishee further says that the Bankers Consoli¬ 
dated Corporation of the District of Columbia and The 
Munsev Trust Company should be made parties to this 
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proceeding in order that the right to the rent may be deter¬ 
mined. 

j 

Amended Answer 2. See (Amended Answer Xo. 1). 
Amended Answer 3. See (Amended Answer No. 2). 

B r J C K-OLDS-PON TI AC COM PA NY, 
By A. C. TIEDEMANN, Jr., | 

Zone Manager. 

Subscribed and sworn to before me this twenty-fifth day 
of August, 1933. 

CARROLL D. SMElAK 

Notary Public. 

[notarial seal.] 

My Commission Expires Sept. 22, 1933. j 


Intervening Petition. 
Filed October 12, 1933. 


The Bankers’ Consolidated Corporation of the District 
of Columbia, a corporation, and The Munsey Tjrust Com¬ 
pany, Washington, D. C., a corporation, respectfully repre¬ 
sent to the Court as follows: 

I 

1. That they are each a body corporate and file this pe¬ 

tition pursuant to Section 1096 of the Code of Law 
10 of the District of Columbia as claimants of certain 
property, to-wit, the sum of $804.17, constituting the 
August, 1933, rent of premises 1515 Fourteenth Street, 
Northwest, Washington, 1). C., attached in the hjjnds of the 
garnishee, Buick Olds-Pontiac Sales Company, ja corpora¬ 
tion. | 

2. That heretofore on the 28th day of July, B|31, the de¬ 
fendant, Mrs. Claire D. Campbell, entered intq a certain 
contract of lease with the Olds Motor Works, a corpora¬ 
tion, for the rental of 1515 Fourteenth Street, Northwest, 
Washington, D. C., for a yearly rental payable in monthly 
installments if $804.17, which said lease was subsequently 
assigned by the Olds Motor Works to the Buick-Olds 
Pontiac Sales Company, garnishee herein. A(so hereto¬ 
fore, on to-wit, the 10th day of September, 1931, the said 
Claire D. Campbell executed and delivered under seal a 
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certain assignment of her interest in said lease, copy of 
which assignment is hereto annexed and made a part 
hereof, to the petitioner, The Bankers’ Consolidated Cor¬ 
poration of the District of Columbia, and said corporation 
collected the rent from said premises pursuant to said as¬ 
signment, from thenceforth until September, 1932. That 
by virtue of said assignment, The Bankers’ Consolidated 
Corporation of the District of Columbia became and was 
the absolute owner of said lease and all rights thereunder 
to the exclusion of the defendant. 

3. That the real estate above described since about Feb¬ 
ruary 18, 192b, was subject to a first, deed of trust made 
by the said Claire D. Campbell dated the 18th day of Febru¬ 
ary, 1926, to secure an indebtedness evidenced by promis¬ 
sory notes of the said Claire D. Campbell in the sum of 
$11*0,000.00 held by the petitioner, The Munsey Trust Com¬ 
pany, Washington, D. C., and in September, 1932, 

11 there were due the petitioner, The Munsey Trust 
Company, Washington, I). C., interest and commis¬ 
sion for which a previous note, dated February 18, 1932, 
for $5,497.79 had been given by the petitioner, The Bank¬ 
ers’ Consolidated Corporation of the District of Columbia, 
which had been reduced in September, 1932, to $3,047.79, 
and in addition thereto there was then due $3,300.00 to 
The Munsey Trust Company as interest on the said $110,- 
000.00 note, said interest having become due on August 18. 
1932, and default having occurred in the payment of this 
interest, to prevent foreclosure of the said real estate under 
the first deed of trust of $110,000.00, in September, 1932, 
The Bankers’ Consolidated Corporation of the District 
of Columbia agreed to and did turn over to The Munsey 
Trust Company, Washington, D. C., the right to collect 
the rent to be applied to the payment of taxes, interest on 
the first trust and necessary repairs. 

4. That thereafter since October 1st, 1932, the rents were 
paid by the said garnishee to the said The Munsey Trust 
Company and applied by it to the payment of the expenses, 
taxes and the balance toward the interest account on the 
$110,000.00 note. That on the date of the issuance of the 
attachment against the garnishee the interest on the first 
trust was in arrears and the said rents including the Au¬ 
gust, 1933, rent attached by the plaintiff were the abso¬ 
lute property of The Bankers’ Consolidated Corporation, 
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subject, however, to its application in pursuance to its 
agreement with The Munsey Trust Company <o the pay¬ 
ment of the aforesaid charges and the said defendant, 
Claire I). Campbell, although the owner of the jtitle to the 
said real estate has no interest in and to the rents or the 
lease originally between her and the garnishee’s assignor, 
the Olds Motor Works, or to the August, 193ci, rent. 

12 Wherefore the premises being considered your pe¬ 
titioners pray: 

(1) That the writ of garnishment issued herein be 
quashed. 

(2) That the funds attached in the hands of puick-Olds- 
Pontiac Sales Company, garnishee, be adjudged the prop¬ 
erty of the petitioners herein. 

(3) And for such other and further relief as tb the Court 
mav seem just and proper. 

THE BANKERS’ CONSOLIDATED 
CORP. OF D. C., 

By BENJAMIN F. ADAMS, 

President. 

THE MUNSEY TRUST COflPANY, 
WASH., D. C., ! 

Bv C. H. POPE, 

Vice-President. 

ALFRED M. SCHWARTZ, 

Attorney for Petitioners. 

District of Columbia, ss: 

Benjamin F. Adams, and C. H. Pope, bein^ first duly 
sworn, depose and say that they are President and Vice- 
president of The Bankers’ Consolidated Corporation of the 
District of Columbia and The Munsey Trust! Company, 
Washington, D. C. respectively, and that they! have read 
over the aforegoing petition by them subscribed and that 
thev verilv believe the matters and facts therein stated to 
be true. 

C. H. POPE. 

BENJAMIN F. ADAMS. 

13 Subscribed and sworn to before me this 12th day 

of October, 1933. I 

[notarial seal.] ROBT. A. CISSEL, 

Notary FvMic, D. C. 
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Service of a copy of the aforegoing acknowledged this 
12th day of October, 1933, and the undersigned consents to 
the filing of this intervening petition. 

i ARTHUR J. HILLAND, 

Atty for Commercial Credit Co. 

Fiat of Justice Letts. 

Leave to file the within petition is herebv granted. 

! F. D. LETTS, 

Justice. 

Assignment of Deed of Lease. 

This agreement of assignment made this 10th day of Sep¬ 
tember, 1931, by and between Claire B. Campbell, of the 
City of Washington, District of Columbia, party of the 
first part, and the Bankers Consolidated Corporation of 
the District of Columbia, a corporation organized under the 
laws of the State of Delaware, party of the second part. 

Witnesseth : That the said party of the first part, for and 
in consideration of the sum of One ($1.00) Dollar, lawful 
money of the United States, to her in hand paid, the receipt 
whereof before the signing and sealing of these presents, 
is hereby acknowledged, has assigned, transferred 
14 and conveyed and by these presents does assign, 
transfer and convey to the party of the second part, 
its successors and assigns, all her right, title and interest 
in and to a certain deed of lease, dated July 28, 1931, be¬ 
tween the said party of the first part, under the name of 
Mrs. Claire B. Campbell, and Olds Motor Works, a corpora¬ 
tion organized and existing under the laws of the State of 
Michigan, under and by virtue of which said deed of lease 
the lessor therein conveyed to the lessee therein all of the 
premises known as the Campbell Building, situated at Lot 
832, Square two forty-two, located at 1515 14th Street, 
Northwest, in the City of Washington, District of Colum¬ 
bia, with the appurtenances for a term commencing Decem¬ 
ber 1, 1931, and expiring November 30, 1933, at the yearly 
rental of Nine Thousand Six Hundred Fifty ($9,650.00) 
Dollars, all of which;will more fully and largely appear by 
reference to a copy of said deed of lease, attached hereto, 
referred to and made a part hereof. 

To have and to hold said deed of lease and all rights 
thereunder of the party of the first part, including the right 
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to demand, sue for and collect the rents, issues end profits 
stipulated and provided to be paid under and by virtue of 
said deed of lease, unto and to the sole use and benefit of 
the said Bankers Consolidated Corporation of the District 
of Columbia, its successors and assigns. 

In witness whereof the said party of the firs 1 ; part has 
hereunto signed her name and affixed her seal at Washing¬ 
ton, D. C., on the dav and vear first hereinbefore [written. 

(Signed) ‘ CLAIRE B. CAMPBELL, [seal.] 

In the presence of: 

(Signed) HAROLD P. GANSS. 

15 District of Columbia, s.s: 

I, Harold P. Gauss, a Notary Public in and for the Dis¬ 
trict of Columbia, do hereby certify that Claire! B. Camp¬ 
bell, party to a certain deed of assignment, bearing date 
on the 10th day of September, 1031, personally appeared 
before me in said District, the said Claire B. Campbell be¬ 
ing personally well known to me as the person who executed 
said deed of assignment, and acknowledged the s|ame to be 
her act and deed. 


Given under my hand and seal this 10th day <}t* Septem¬ 
ber, 1931. 

(Signed) HAROLD P. GANTSS, 

[notary seal.] Notary Public, D. C. 

Supreme Court of the District of Columbia. 


Saturday, October 28, 1933. 

! 

Session resumed pursuant to adjournment, Don. Chief 
Justice Alfred A. Wheat, presiding. 

####*#* 

Come now the Munscy Trust Company and the Bankers’ 
Consolidated Corporation of the District of [Columbia, 
claimants of the sum of Eight Hundred Four Dollars and 
Seventeen Cents ($80-1.17) attached herein as credits of the 
defendant in the hands of Buick-Olds-Pontiac Sales Com¬ 
pany, garnishee, as well as the defendant Commercial 
Credit Company, by their respective attorneys of record, 
whereupon, trial by jury of the issue herein joined between 
the said claimants as plaintiffs and the parties to the suit 
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as defendants is expressly waived and it is agreed be¬ 
tween the said parties that said question may be tried be¬ 
fore the Court without a jury and the same having 
16 been heard, argued and submitted to the Court, the 
Court finds in favor of the claimants, and it is 
ordered that the credits attached under said writ of at¬ 
tachment upon the Buick-Olds-Pontiac Sales Company, 
garnishee, are due and belonging to the claimants herein 
and that the Commercial Credit Company recover naught 
under the writ of attachment and that said claimants re¬ 
cover of the garnishee herein the sum of Eight Hundred 
Four Dollars and Seventeen Cents ($804.17) as being its 
answer admitted in its hands, and that the said claimants 
recover of the Commercial Credit Company its costs of 
this proceeding. 

To the foregoing finding the Commercial Credit Com¬ 
pany by its attorney of record notes an exception, which 
is dulv allowed. 

Fridav, November 3, 1033. 

Session resumed pursuant to adjournment, lion. Chief 
Justice Alfred A. Wheat, presiding. 


* 


It appearing under rule of Court that judgment should 
now be entered on the finding of the Court entered herein 
October 28, 1933, it is so ordered. 

Wherefore, it is considered that the Bankers’ Consoli¬ 
dated Corporation of the District of Columbia, a corpora¬ 
tion, and The Munsey Trust Company, a corporation, inter¬ 
veners herein, recover of the Buick-Olds-Pontiac Sales 
Company, garnished, the sum of Eight Hundred Four Dol¬ 
lars and Seventeen Cents ($804.17) and that said inter¬ 
veners recover of the Commercial Credit Company, a cor¬ 
poration their costs of this proceeding to be taxed by the 
clerk and have execution thereof. 

17 From the foregoing judgment the Commercial 
Credit Company, a corporation, in open Court, notes 
an appeal to the Court of Appeals of this District; where¬ 
upon, an undertaking to act as a cost bond is hereby fixed 
in the sum of One Hundred Dollars ($100.00) with leave 
to deposit Fifty Dollars ($50.00) cash with the clerk in 
lieu thereof. 
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Memorandum . 

November IS, 1933.—Undertaking* for costs on appeal of 
plaintiff, approved and filed. 

Assignment of Errors . 

Filed November 21, 1933. 
******* 

The Court erred: 

1. In admitting the unrecorded assignment in evidence. 

2. In overruling the request for a ruling that the un¬ 
recorded assignment was without effect as against the 
rights of Commercial Credit Company. 

3. In overruling the request for a ruling tl|at rent is 
real property or an interest therein and that fhe assign¬ 
ment thereof should have been recorded under jthe provi¬ 
sions of Code Section 499 to be effective andj operative 
against the rights of Commercial Credit Compajny. 

4. In ruling that rent is personal property and that an 
assignment thereof is valid as against the rights of a 
creditor of the assignor although unrecorded. 

5. In refusing to dismiss the intervening petition of the 
Munsey Trust Company and Bankers’ Consolidated Cor¬ 
poration. 

18 6. In finding in favor of the Munsev Trust Com- 

pany and the Bankers’ Consolidated Corporation, 
and in entering judgment upon such finding. 

7. And in other respects apparent of record. 

ARTHUR J. HILLAjND, 

Attorney for plaintiff. 

Memoranda . 

November 21, 1933.—Time to file Proposed fell of Ex¬ 
ceptions extended to December 18, 1933. 

December 18, 1933.—Proposed Bill of Exceptions filed. 

Supreme Court of the District of Columbia. 

I 

Tuesday, February 27, 1934. 

Session resumed pursuant to adjournment, |ion. Chief 
Justice Alfred A. Wheat, Justice, presiding. 

I 

# # * * # * * 
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Come now the parties hereto by their respective attor¬ 
neys of record, and, thereupon, the plaintiff by its attorney 
submits to the court its bill of exceptions taken at the trial 
of this cause and prays that the same be signed and made 
of record, nunc pro tunc , which is hereby accordingly done. 
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Designation of Record. 
Filed November 21, 1933. 


The plaintiff, having perfected an appeal herein to the 
Court of Appeals of the District of Columbia, hereby re¬ 
quests the Clerk of the Supreme Court of the District of 
Columbia to prepare 1 transcript of the record, including the 
following papers and proceedings, namely: 

1. The Municipal Court transcript of judgment. 

2. The writ of attachment and garnishment with inter¬ 
rogatories and notices served upon Buick-Olds-Pontiae 
Sales Company, a corporation, as garnishee. 

3. The amended answer of Buick-Olds-Pontiac Sales 
Company as garnishee. 

4. The intervening petition and exhibits of The Munsey 
Trust Company and Bankers’ Consolidated Corporation as 
claimants. 

5. Minute entries Of the court’s finding and judgment. 

6. Memorandum of the notation of an appeal and the fix¬ 
ing of the undertaking on appeal. 

7. Memorandum of the filing of the undertaking on ap¬ 
peal. 

8. The bill of exceptions. 

9. The assignment of errors. 

10. This designation. 

ARTHUR J. HILLAND, 

Attorney for Plaintiff. 

Service of a copy of the foregoing designation is acknowl¬ 
edged this 20th dav of November, 1933. 

ALFRED M. SCHWARTZ. 


20 Supreme Court of the District of Columbia. 

United States of America. 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
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pages, numbered from 1 to 19, both inclusive, to| be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made phrt of this 
transcript, in cause No. 2447 M. C. (At Law), wherein Com¬ 
mercial Credit Company, a corporation, Assignee of Joseph 
McReynolds, Inc., a corporation, is Plaintiff and Claire B. 
Campbell, also known as Claire B. Rucker is Defendant, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 1st dav of February, 1934. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIN, | 

Asst. Clerk. j 

21 In the Supreme Court of the District of Columbia. 

At Law. 

No. 2447, M. C. j 

Commercial Credit Company, a Corporation, plaintiff, 


Claire B. Campbell, Also Known as Claire B. Rucker, 
Defendant; The Bankers’ Consolidated Corporation of 
the District of Columbia, a Corporation; The Munsey 
Trust Company, Washington, D. C., a Corporation, Inter¬ 
veners. 

i 

Bill of Exceptions. 

Be it remembered, that at the trial of this case before Mr. 
Chief Justice Wheat, without a jury, trial by jury being 
waived in open court by counsel for the respective parties 
hereto, which trial began on October —, 1933, gnd there¬ 
after was further proceeded with, in substance, hs follows: 

The Bankers’ Consolidated Corporation of tlie District 
of Columbia, a corporation, and the Munsey Trust Com¬ 
pany of Washington, D. C., a corporation, offered in evi¬ 
dence a copy of the assignment of deed of lease elated Sep¬ 
tember 10, 1931, between Claire B. Campbell, the judgment 

! 

i 

I 
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debtor, and the Bankers’ Consolidated Corporation of the 
District of Columbia, a copy of which was appended to the 
intervening: petition^ included in the transcript of record, 
and which by reference is made a part hereof, and a copy 
of a lease dated June 28, 1931, between the said Claire B. 
Campbell, as lessor, and the Olds Motor Works, a corpora¬ 
tion, as lessee, copy of which is hereto appended and made 
a part hereof as Exhibit A, counsel for the Commercial 
Credit Company having admitted the consideration, execu¬ 
tion and delivery of said assignment and lease and having 
waived production of the originals thereof. 

The averments of the amended answer to the interroga- 

tories were admitted bv both sides. 

•• 

It was admitted ;bv counsel for the interveners that 
neither the deed of lease nor the assignment thereof were 
recorded. Xo evidence was offered on behalf of the inter- 
venors showing that the plaintiff Commercial Credit Com¬ 
pany had actual notice thereof until the filing of their 
22 intervening petition herein. Counsel for the Com¬ 
mercial Credit Company objected to the admission 
in evidence of the assignment of the deed of lease on the 


grounds that the same was not recorded and there was no 
evidence showing that Commercial Credit Company had 
actual notice thereof, that the rents provided for in the 
lease and covered by the assignment were real property 
or an interest therein within the meaning of the provisions 
of Code Section 499, and the assignment being unrecorded 
and there being no evidence that the Commercial Credit 
Company had actual notice thereof, the assignment was 


without effect as against the rights of Commercial Credit 


Company. The Court overruled the objection and admitted 


the assignment in evidence, to which ruling an exception 


was duly noted on behalf of the plaintiff. 


Counsel for the Commercial Credit Company admitted 
the allegations of the petition and waived formal proof of 
the allegations, except the allegation of Paragraph 2 of the 
petition that the Bankers’ Consolidated Corporation of the 
District of Columbia became and was the absolute owner 


of the lease and all rights thereunder by virtue of the as¬ 
signment; and the allegation of Paragraph 4 that at the 
time of the issuance of the writ of attachment and garnish¬ 
ment the rents attached by the plaintiff were the absolute 




CLAIRE B. CAMPBELL, ETC., ET AL. 


21 


property of the Bankers’ Consolidated Corporation, both 
of which allegations were denied. 

It was admitted that the August, 1933, rent, it] and when 
received by the Munsey Trust Company, would ibe applied 
in loto first to any unpaid taxes, and the balaijce, if any, 
to the overdue interest on the first trust, and that no part 
of the same after receipt would have been paid to Mrs. 
Claire B. Campbell during- the continuance of the trusts on 
the property. It was also admitted that the Bankers’ Con¬ 
solidated Corporation of the District of Columbia holds and 
owns a second trust on said real estate. 

It was admitted bv counsel for the interveners that the 
plaintiff’s judgment against the defendant Claire B. Camp¬ 
bell, also known as Claire B. Rucker, has neverj been paid 
or satisfied and still remains in full force land effect. 

i 

23 The court ruled that the burden of shewing that. 

the Commercial Credit Company had acjtual notice 
of the assignment of the deed of lease was on the inter¬ 
veners. 

Thereupon counsel for the Commercial Credit Company 
moved the court to dismiss the intervening petition of The 
Bankers’ Consolidated Corporation and the Mujisey Trust 
Company upon the same grounds stated in support of his 
objection and exception to the admission of tlhe assign¬ 
ment of the deed of lease in evidence, as hereinbefore set 
forth, which motion was overruled by the coijrt and an 
exception duly noted on behalf of the plaintiff. 

Counsel for the Commercial Credit Companyj requested 
a ruling by the court that the rents were real property or 
an interest therein and that the assignment theijeof should 
have been recorded under the provisions of Code Section 

-k » • 1 • • ] 

499 to be effective and operative against the! rights of 
Commercial Credit Company, and for a ruling tjiat the un¬ 
recorded assignment of the deed of lease was witjhout effect 
as against the rights of the plaintiff, which requests were 
overruled by the court and exceptions duly notec^ on behalf 
of the plaintiff. j 

The court entered a finding and judgment in fkvor of the 
interveners. The Bankers’ Consolidated Corporation and 
the Munsey Trust Company, both of which are included 
in the transcript of record, and to all of which exceptions 
were duly noted on behalf of the plaintiff. 
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The foregoing is the substance of all of the evidence and 
stipulated facts bearing* upon the exceptions herein re¬ 
served on behalf of the plaint iff. 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid, and duly entered upon the 
minutes of the court, before the court decided the case, and 
because the matters and things hereinbefore recited are 
not matters of record, in order to make the same a part 
of the record herein, which is hereby ordered, so that the 
plaintiff may have its case reviewed on appeal, the plain¬ 
tiff, by its attorney, moves the court to sign and seal this, 
its bill of exceptions, to have the same force and ef- 
24 feet as if each and every one of said exceptions had 
been separately signed and sealed, which motion is 
granted by the coifft; and thereupon the plaintiff tenders 
this, its bill of exemptions, and requests the court to sign 
and seal the same, which is accordingly done, now for then, 
this 27 dav of February 1934. 

ALFRED A. WHEAT, 

Chief Justice. 

Approved: 

ARTHUR J. HILL AND, 

Attorney for Plaintiff. 

ALFRED M. SCHWARTZ, 

Attorney for Interveners. 
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Exhibit “A”. 


(Copy.) 

This lease, dated July 28, 1931, between Mrs. Claire B. 
Campbell, of the city of Washington, District of Columbia, 
hereinafter called the Lessor, and Olds Motor Works, a 
corporation organized and existing under the laws of the 
State of Michigan, hereinafter called the Lessee, 

Premises. Use of Premises. Term. Rent. 

Witnesseth: First: The Lessor hereby lets to the Lessee, 
its successors and assigns, the following: All of the 
premises known as the Campbell Building situated on lot 
832, Square two forty one, located at fifteen fifteen Four¬ 
teenth Street, Northwest, in the City of Washington, Dis¬ 
trict of Columbia, with the appurtenances, to be used for 

an automobile showroom and or service station and/or 

/ 
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warehouse and/or garage and/or for general automobile, 
tractor, implements, aeroplane or truck business, or acces¬ 
sories thereto, or any line of business allied to o^ connected 
with any of the above, or any business conducted or con¬ 
trolled bv General Motors Corporation for a | term com- 
mencing December 1,1031, and expiring November 30, 1933, 
at the yearly rent of Nine Thousand, Six Hundred Fifty 
Dollars ($9,650.00) payable in equal or proportionate in¬ 
stalments on the first business dav of each and everv month 

i « 

during the term. 


Repairs. 

Second: The parties hereto covenant with ca(*h other as 
follows: | 

The Lessee shall pay the rent at the times land in the 
manner aforesaid, and shall keep the premises jin as good 
order and condition as when delivered to it,! except the 
Lessee shall not be required to make repairs ijo the roof 
nor exterior or structural repairs, nor to repair [damage by 
fire or other casualty. The Lessor shall forthwith replace 
all glass in said premises broken or damaged before pos¬ 
session is given the Lessee hereunder. The Ljessee shall 
replace all glass in said premises broken or daipaged dur¬ 
ing said term, with glass of equal character, unless the same 
shall be broken by fire or other casualty not due jto the neg¬ 
ligence of the Lessee and at the expiration of tile term the 
Lessee will remove its goods and effects, and will peaceably 
yield up to the Lessor, the said premises, in as good order 
and repair as when delivered to it, damage by firj?, casualty, 
war or insurrection, riot or public disorder, or act 
26 on the part of any governmental authority, ordinary 
wear and tear and damage by the elements excepted. 

Third: It is expressly agreed that all entrances, exits, 
and approaches and means of entrance and approach, and 
light and air now enjoyed by the demised premises shall be 
and remain intact and uninterrupted by any act or consent 
of the Lessor during the term of this lease. 


Assignment. 

Fourth: That the Lessee will not assign this !ease with¬ 
out the written consent of the Lessor, except sijch assign¬ 
ment. be to a corporation then owned or controlled by the 
Lessee or by General Motors Corporation. 



24 


COMMERCIAL CREDIT COMPANY, ETC., VS. 


Negative Covenants. 

Fifth: The Lessee will not consent that any trade or oc¬ 
cupation shall he carried on upon the said premises or any 
use made thereof which shall be unlawful or contrary to 
am* law of the State or ordinance or bv-law of the munici- 
pality for the time being* in force: that no act or thing* 
shall be persisted in upon the said premises, which will 
make void or voidable any insurance hereafter obtained on 
the said premises or building or buildings against tire, and 
the Lessee shall have the right to make alterations, 
changes and improvements to and remodel the premises, 
inside and outside, at its own expense, provided that the 
work thereof shall be done in conformity with the building 
laws of the Municipality, County and State: that no addi¬ 
tion or alteration to or upon the said premises shall be 
made which will endanger the safety of the demised build¬ 
ing or buildings and the Lessor covenants and agrees upon 
demand at am* time after the execution of this lease to 
execute or cause to be properly executed and delivered to 
the Lessee all applications, consents and other instruments, 
which may be necessary or required by any and all public 
or quasi-public authorities, permitting and authorizing* such 
alterations, changes, improvements and remodeling. 


Covenants In* Lessor. 


Sixth: The Lessor covenants and agrees that the demised 
premises will be delivered to the Lessee upon the commence¬ 
ment of the term of this lease in as good condition as the 
same now are, free from all tenancies and occupancies, and 
free from all orders and notices and violations filed or 
entered by all public and quasi-public authorities, and free 
from complaints and or reports of violations, noted 
or existing in or filed with any Federal, State, 
County, Municipal and/or Borough authorities. 

Seventh: The Lessor mav during the term at reasonable 
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times enter to view the premises and may show the said 
premises and building or buildings to others, and at any 
time within three months next before expiration of the 
said term may affix to any suitable part of the said prem¬ 
ises a notice for letting* or selling the premises, or building 
or buildings and keep the same affixed without hindrance 
or molestation. 
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Fire Clause. Unsafe Building Clause’ 

Eighth: If the building or buildings hereby l|et shall be 
so damaged by tire or other casualty or happening as to be 
substantially destroyed, then this lease shall !cease and 
come to an end, and any unearned rent paid in advance 
by the Lessee shall be apportioned and refunded to it; but 
in case the building or buildings are not substantially de¬ 
stroyed, then the demised premises shall be restored to 
their condition immediately prior to such damage or de¬ 
struction with due diligence by the Lessor, and a just pro¬ 
portion of the rent hereinbefore reserved, according to the 
extent of the injury or damage sustained by the demised 
premises, shall abate until the demised premises! shall have 
been so restored and put in proper condition fbr use and 
occupancy. In the event that the building of buildings 
shall be declared unsafe by any authority having jurisdic¬ 


tion, said building or buildings shall be repaired and re¬ 
stored forthwith by the Lessor, and a just proportion of 
the rent hereinbefore reserved shall abate until Isaid build¬ 


ing or buildings shall have been put in safe and proper 
condition for use and occupancy. If any authority having 
jurisdiction shall decide that the building or! buildings 
should be demolished and removed, then forthwith upon 


such decision being made, this lease shall cease! and come 
to an end and any unearned rent paid in advance by the 
Lessee shall be apportioned and refunded to it.j 


Unlawful Occupation. 


Ninth: In the event of the enactment or existence of any 
law or the making of any ordinance, rule, rulingjor regula¬ 
tion prohibiting the use of said premises for the purposes 
for which they are hereby demised, then in that event, at 
the option of the Lessee, this lease shall terminate and all 

liability hereunder shall cease from and after the 
%/ 

28 date such prohibition becomes effective, and all un¬ 
earned rent paid in advance by the Lessee shall be 
apportioned and refunded to it. 

Rights upon Default. 

Tenth: It is expressly agreed that if the Lessee shall 
neglect or fail to perform or observe any of the! covenants 
contained herein on its part to be observed and performed 
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for thirty (30) days after notice by the Lessor, or if the 
Lessee shall be adjudicated bankrupt or insolvent accord¬ 
ing to law, or shall make an assignment for the benefit of 
creditors, (except where the term hereby granted has been 
lawfully assigned as permitted by paragraph “Fourth” 
hereof to an assignee who has assumed the covenants of 
this lease), then and in anv of said cases the Lessor mav 
lawfully enter into and upon the said premises or any part 
thereof in the name of the whole, and repossess the same 
as of the former estate of the Lessor and expel the Lessee 
and those claiming under and through it and remove its 
effects (forcibly if necessary), without being deemed guilty 
of any manner of trespass, and without prejudice to any 
remedies which might otherwise be used for arrears of 
rent or preceding breach of covenant, and upon entry as 
aforesaid this lease shall determine, and the Lessee cove¬ 
nants that in case of such termination it will indemnifv the 

* 

Lessor against all loss of rent which the Lessor mav incur 

W ft 

bv reason of such termination, during the residue of the 
term above specified. 

Eleventh: And if the estate of the Lessor herein be taken 

on execution or otherwise, or in anv wav be or become in 

• * 

whole or in part subject to paramount title or estate in 
another, and such outstanding interest be not satisfied, can¬ 
celled or otherwise removed bv the Lessor within thirty 

% •> 

(30) days after notice, the Lessee may acquire and enjoy 
such title or interest in all respects as if this lease had 
not been made. 

Notices. 

Twelfth: All notices to be given hereunder by either 
party shall be in writing and given by personal delivery 
to the Lessor or to one of the executive officers of the 
Lessee or shall be sent by registered mail addressed to 
the party intended to be notified at the post office address 
of such party last known to the party giving such notice 
and notice given as aforesaid shall be a sufficient service 
thereof. 

29 Thirteenth: And the said Lessor doth covenant 
that the said Lessee on paying the said yearly rent 
and performing the covenants aforesaid, shall and may 
peaceably and quietly have, hold and enjoy the said de¬ 
mised premises for the term aforesaid. 
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And it is further understood and agreed that! the cove¬ 
nants and agreements contained in the foregoing lease are 
binding upon the parties hereto and their respective heirs, 
executors, administrators, successors, legal representatives, 
and assigns. 

Lessor agrees all plumbing, electrical equipihent, fur¬ 
nace and elevator to be conditioned to meet District re¬ 
quirements. 

Fourteenth: Rent to be paid to the Bankers Consolidated 
Corporation at Washington, D. C. 

Witness the signatures and seals of the above parties. 
(Slid.) " CLAIRE B. CAMPBELL, [l.s.] 

OLDS MOTOR WORKS, 

Bv D. S. EDDISRS, 

Vice-Pres. 

In presence of: 

(Sgd.) M. BABCOCK. 

District of Columbia, ss : j 

On this 4th dav of August in the vear One thousand nine 

~ • j 

hundred and thirty-one, before me personally cqme Claire 
B. Campbell to me known and known to me to jbe the in¬ 
dividual described in and who executed the I foregoing 

j ^ c 

instrument, and she acknowledged to me that she executed 
the same. 

(Sgd.) HAROLD P. GANSS, 

Notary Public , D. C. 

Endorsed on cover: District of Columbia Supreme Court. 
Xo. 6178. Commercial Credit Company, &c., Appellant, vs. 
Claire B. Campbell, also known, &c., et al. Court of Ap¬ 
peals, District of Columbia. Filed Mar. 7, 1934. Henry 
W. Hodges, Clerk. 
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District of Columbia 

January Term, 1934 j 

■ ■' 

No. 6178 


Commercial Credit Company, a Corporation, 

Appellant, 


Claire B. Campbell, also known as Claire B. Rucker; 
The Bankers’ Consolidated Corporation qF the 
District of Columbia, a Corporation; T he! M un¬ 
set Trust Company, Washington, D. C., a Corpo¬ 
ration, Interveners, Appellees. 


BRIEF ON BEHALF OF APPELLANT! 


STATEMENT OF THE CASE j 

This is an appeal from a judgment of the Sujpremc 
Court of the District of Columbia in favor of t|ie ap¬ 
pellees, The Bankers’ Consolidated Corporation!of the 
District of Columbia, and The Munsey Trust! Com¬ 
pany, claimants by intervention, of certain rents at¬ 
tached in the hands of Buick-Olds-Pontiac Sale$ Com¬ 
pany, garnishee (R. p. 16). 



PARTIES 


The appellant, Commercial Credit Company, is the 
judgment creditor of Claire B. Campbell. Claire B. 
Campbell was at all times mentioned herein the record 
title owner of premises known as 1515 Fourteenth 
Street, Northwest, "Washington, D. C. Buiek-Olds- 
Pontiac Sales Company was the tenant of said prem¬ 
ises and the debtor of Claire B. Campbell. The ap¬ 
pellees, The Bankers' Consolidated Corporation and 
The Munsey Trust Company, are assignees of Claire 
B. Campbell’s rent claim against Buick-Olds-Pontiac 
Sales Company (R. pp. 5, 10, 11, 12 and 13). 


FACTS 

On April 20, 1932, the appellant recovered judgment 
in the Municipal Court of the District of Columbia 
against Claire B. Campbell, for a debt now amounting 
to approximately $1090.00, including principal, inter¬ 
est, attorney’s fee, and court costs (R. p. 5), which 
judgment was duly docketed in the Supreme Court of 
the District of Columbia on October 13, 1932 (R. p. 1). 
Thereafter on August 9, 1933, the appellant caused a 
writ of attachment and garnishment on the judgment 
to be issued, with notices and interrogatories, directed 
against Buick-Olds-Pontiac Sales Company, a foreign 
corporation, as garnishee of Claire B. Campbell (R. 
pp. 7-9). 

The amended answers of Buick-Olds-Pontiac Sales 
Company, garnishee, to the interrogatories showed, 
among other things, that it occupied premises known 
as 1515 Fourteenth Street, Northwest, under a lease 
assigned to it by Olds Motor Works, said lease being 
between Mrs. Claire B. Campbell, as landlord, and the 
Olds Motor Works, as tenant, providing for a yearly 
rental payable in monthly instalments of $804.17 on 
the first of each month, and that at the time of the fil- 


ing of its amended answer it was holding, subject to 
action of the court as to whom the same rightfully be- 
longed, the sum of $804.17, representing rent due 
under the lease for August, 1933 (R. p. 10). j 

On October 12, 1933, the appellees, The Bankers’ 
Consolidated Corporation and The Munsey jTrust 
Company, filed a joint intervening petition under Sec¬ 
tion 1096 of the Code of Laws for the District j>f Co¬ 
lumbia, which requires no other pleadings. T)ie in¬ 
tervening petition admitted that the judgment debtor, 
Claire B. Campbell, was the owner of the title |to the 
real estate and the lessor, but claimed the stun of 
$804.17 attached in the hands of Buick-Olds-Pjontiac 
Sales Company, as garnishee, by virtue of an assign¬ 
ment dated September 10, 1931, from Claire B. ("amp- 
bell to the appellee, The Bankers’ Consolidate^ Cor¬ 
poration, of her interest in the lease covering {prem¬ 
ises known as 1515 Fourteenth Street, Northwest, 
Washington, D. C., and by virtue of a subsequent 
agreement on the part of The Bankers’ Consolidated 
Corporation to turn over to the appellee, The Munsey 
Trust Company, the right to collect the rent under the 
lease to be applied in payment of taxes, interest |on the 
first trust on the property held by The Munsey i Trust 
Company, and necessary repairs (R. pp. 11-13). 

There was no allegation in the appellees’ interven¬ 
ing petition that the lease or the assignment thereof 
was recorded in the office of the Recorder of j Deeds 
for the District of Columbia and no allegation that the 
appellant had any notice thereof (R. pp. 11-13). 

The evidence showed that neither the lease i|or the 
assignment thereof was recorded in the office;of the 
Recorder of Deeds for the District of Coljumbia. 
There was no evidence that the appellant hhd any 
notice whatsoever thereof (R. p. 20). 
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QUESTION INVOLVED 

The question involved is: 

1. Whether tlie unrecorded assignment of future 
rents was effective and operative against the rights of 
Commercial Credit Company, in view of the provis¬ 
ions of Code Section 499, which reads as follows: 

“Any deed conveying real property in the Dis- 
trist, or interest therein, or declaring or limiting 
any use or trust thereof, executed and acknowl- 
edged and certified as aforesaid and delivered to 
the person in whose favor the same is executed, 
shall be held to take effect from the date of the 
delivery thereof, except that as to creditors and 
subsequent bona fide purchasers and mortgagees 
without notice of said deed, and others interested 
in said property, it shall only take effect from the 
time of its delivery to the recorder of deeds for 
record.” 


ASSIGNMENT OF ERRORS 


The Court erred: 

1. In admitting the unrecorded assignment in evi- 
dence. 

2. In overruling the request for a ruling that the 
unrecorded assignment was without effect as against 
the rights of Commercial Credit Company. 

3. In overruling the request for a ruling that rent 
is real property or an interest therein and that the 
assignment thereof should have been recorded under 
the provisionsiof Code Section 499 to be effective and 
operative against the rights of Commercial Credit 
Company. 

4. In ruling that rent is personal property and that 
an assignment thereof is valid as against the rights of 
a creditor of the assignor although unrecorded. 

5. In refusing to dismiss the intervening petition of 
the Munsey Trust Company and Bankers’ Consoli¬ 
dated Corporation. 
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6. In finding in favor of the Munsey Trust jCom- 
panv and the Bankers’ Consolidated Corporation, and 
in entering judgment upon such finding. 

7. And in other respects apparent of record. 

Note: The court’s rulings and appellant’s ejxcep- 

tions thereto appear in the record, pages 20-21. 


ARGUMENT 


The Statute 

i 

Section 499 relates to conveyances of “real prop¬ 
erty or an interest therein.” The class of persons 
protected are “creditors” and others without notice. 

Appellees admit that appellant is a creditor of their 
assignor, Claire B. Campbell (R. p. 21). They idmit 
that Claire B. Campbell was the owner of the ti|le to 
the real estate (R. p. 13). They admit that neither 
the lease nor the assignment thereof was recorded 
(R. p. 20). They do not allege that appellant had any 
notice of the assignment (R. pp. 11-13). There was 
no evidence that appellant had any notice of the as¬ 
signment (R. pp. 19-22). 

On this record, decisions of this court settle| any 
question that appellant is within the class of persons 
protected bv the statute. 

Fitzgerald v. Wynne, 1 App. D. C. 107. 

American Savings Bank , et al v. Eismingqr, 35 
App. D. C. 51. | 

Atlas Portland Cement Co. v. Fox, 49 Apjp. D. 
C. 292. [ 

The only remaining question is whether future \rents 
are “real property or an interest therein,” so tlijit an 
assignment thereof must be recorded under the! pro¬ 
visions of Section 499. j 

Appellant contends that future rents are “real 
property or an interest therein” and that an assign- 
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ment thereof must be recorded in view of the provis¬ 
ions of Code Section 499. 


Future Rents Are Real Property, And An Assignment 
Thereof Comes Within the Operation and Con¬ 
templation of Recording Acts Relating to 

Real Property 


It is important to bear in mind that the rights of 
the appellees are measured by the nature or character 
of the rents at the time of the assignment. At that 
time the rents had not yet accrued, were not then pay¬ 
able, and were merelv “future rents.” 

At common law, rents were real property; they 
were an incorporeal hereditament. An examination 
of the authorities will show that in modern times the 
courts have made a distinction between accrued and 
unaccrued rents. The former are generally held to 
constitute a chose in action and as such are classified 
as personal property, but the majority of the courts 
have held that unaccrued rents do not constitute a 
chose in action and are properly classified as real 
property rather than personal property. 

In the case of Pollock v. Farmers Loan and Trust 
Company, 157 U. S. 4*29, the Court said (page 580) : 


“As according to the feudal law, the whole ben¬ 
eficial interest in the land consisted in the right 
to take the rents and profits, the general rule lias 
always been, in the language of Coke, that ‘if a 
man seised of land in fee bv his deed granteth to 
another the profits of those lands, to have and to 
hold to him and his heirs, and maketh liverv 
secundum for mam chart ae, the whole land itself 
doth pass. For what is the land but the profits 
thereof V Co. Lit. 45. And that a devise of the 
rents and profits or of the income of lands passes 
the land itself both at law and in equity. 1 Jarm. 
on Wills (5th ed.), 798 and cases cited.” 


In the above case the Supreme Court of the 
States decided that a tax levied upon rents r 
from real estate was a direct tax and was the sataie in 

I 

substance as an annual tax on the real estate, j (See 
page 581 of the opinion.) 

Joseph A. Choate, Esq., whose brief appears jn the 
report, argued: 

“What has been the law from the beginning’ of 
the common law? What do the old writers! say? 
‘If a man seised of land in fee bv his deed h’rant- 

» cp 

eth to another the profit of those lands to have 
and to hold to him and his heirs and maketjh liv¬ 
ery secundum formant chart at, the whole land it¬ 
self doth pass. For what is the land but the pro¬ 
fits thereof?’ That is Coke upon Littleton. That 
has been law ever since in everv court in English 
Christendom. It is applied now just the safne as 
it was in the time of Coke. It was applied jn the 
state of New York to the matter of a devise. ‘A 
devise of the interest or of the rents and profits 
is a devise of the tiling itself, out of which that 
interest or those rents and profits may issue.’ 
That is the law as administered by the supreme 
court of the state of New York when your late 
associate, Mr. Justice Nelson, was a member of 
it.” 

In the case of Winnisimmet Trust, Inc., v. Fried M. 
Libby, Jr. et al., 232 Mass. 491, it was held tli^it an 
assignment of future rents conies within the operation 
and contemplation of recording acts. The Court 
said: 

| 

“Rent, that is the right to recover future in¬ 
stallments of rent as they become due undtjr the 
lessee’s covenant to pay rent in the future, not 
a chose in action, but is an incorporeal interest in 
laud which can be assigned onlv bv an instrument 
under seal. When assigned, the assignee ‘holds 
the interest in his own right and may sue foif it in 
his own name. Patten v. Deshon, 1 Gray! 325, 
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327; B rid git am v. 7 Heston, o Allen 371. (Italics 
supplied.) 

In State v. Royal Mineral Association, 132 Minn. 
232, the Court said at pane 235: 

44 Unaccrued rents are not personal property. 
They are incorporeal hereditaments. They are 
an incident to the reversion and follow the land. 
Burden v. Thayer. 3 Mete. 76, 37 Am. Dec. 117: 
Mahoney v. Air iso, 51 Cal. 440: Broad well v. 
Banks. 134 Fed. 470. They pass with a sale or 
devise of the land. Martin v. Boyer. 10 X. 1). 
504, 125 X., W. 11 OS: Hammond v. Thompson-, 168 
Mass. 531, 47 X. E. 137. If transferred apart 
from the land, the provision of the Statute of 
Frauds relating to sales of land applies. Brown 
v. Brown. 33 X. J. Eq. 650, 650: Kiny v. Kaiser. 
3 Miss. (X. Y.) 523, 23 X. V. Supp. 21 : Browne 
Statute of Frauds (5th Ed.) Xo. 230. In fact, 
although separable from the reversion, they are, 
until such separation, part of the land (Scull// v. 
People. 104 Ill. 340: Pollock v. Fanner's Loan and 
Trust Co.. 157 U. S. 420, 580, 15 Sup. Ct. 673, 39 
L. ed. 740): ‘for what is the land but the profits 
thereof?’” 1 Co. Lit. 4b. 


In Brown v. Brown , 33 X. J. Eq. 650, 650, the Court 
uiid: 


44 A rent is an incorporeal hereditament. 2 Bl. 
Com. It is a certain profit issuing vearlv out of 
lands and tenements. Lord Redesdale, in O'Con¬ 
nor v. Spaight, 1 Sell. & Lef. 306, held that an 
agreement between a landlord and his tenant for 
an abatement of rent was within the statute. In 
Robertson Frauds, page 126, it is said that with¬ 
out the words 4 anv interest in or concerning 
lands,’ the word ‘tenements’ would have included 
rents under the interpretation given by Lord 
Coke to that word in the statute de donis. In 
Brown’s treatise on the same subject, page 230, 
the author summarily disposes of the question by 
saying, ‘of course the statute includes rents, com¬ 
mons and all incorporeal hereditaments.’ ” 
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In Schmid v. Baum's Home of Flowers, 162|Tenn. 
439, it was held that an assignment of future rents 
was within a recording act requiring the recording of 
“all deeds for the absolute conveyance of any!lands, 
tenements, or hereditaments, or any estate ithere¬ 
in, . .” The Court said: 

“Rent accruing to the lessor of real jestate 
under the terms of his lease is said to be iiicident 
to the lessor’s reversion. It is not a debt Within 
the classification of choses in action, whether evi¬ 
denced by promissory notes of the lessee <|>r not. 
This right to future rents is not personal prop¬ 
erty, and, upon the death of the lessor or j owner 
of the reversion, passes to the heirs at law with 
the reversion. Combs v. Combs, 131 Teiin. 66, 
173 S. AV. 441, 442. Rent is said to be ‘one!of the 
ten principal incorporeal hereditaments known to 
the ancient English law.’ 50 Corpus Jujris, p. 
758, citing 2 Blackstone, Comm. 21.” 

In McMMiami) Investment dj Real Estate \Co. v. 
Dawley, 183 Mo. App. 1, it was held that rentj is an 
incorporeal hereditament and that the recordation of 
an assignment of future rents, under the registration 
laws, served to impart constructive notice of its| exist¬ 
ence to subsequent grantees of the premises. 

Tiffany, Landlord and Tenant, Vol. 2, pp. 1111 and 
1112, says: 

i 

“Rent being an interest in land, a conveyance 
thereof would appear ordinarily to be within the 
meaning and purpose of the recording laws, and, 
assuming that such is the case, the subsequent 
purchaser of the reversion would be affected by 
the previous transfer of the rent to a purchaser 
for value, if such transfer were recorded, and, in 
the absence of notice from other source^, only 
then. . .” 

Tiffany in the work just cited criticizes the disposi¬ 
tion of some courts to regard assignments of future 
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rents as transfers of choses in action; and with regard 
to a ireneral assignment of future rents savs: 


“This should, prima facie at least, it would 
seem, be construed as a transfer of an interest in 
land, of an ‘incorporeal hereditament’ as ex¬ 
pressed by Blackstone, and an incorporeal here¬ 
ditament is transferable, by the common-law au¬ 
thorities, onlv bv writing under seal. 


»* 


In 40 L. R. A. 343 there are approximately fifty 
cases from various jurisdictions holding that the heirs 


of a decedent are entitled to unaccrued rents as a part 
of the decedent’s real property. This of course is 
upon the theory that future rents are real property. 


In 36 C. J. 288, it is stated: 

4 ‘§104S-d. Nature of Rent. Rent, or more ac- 
rurately, the right to an unaccrued rent, is a spe¬ 
cies of incorporeal hereditament, and is to be 
classed as real, as distinguished from personal, 
property. It is an interest or estate in land 
which may be the subject of a grant or devise. 
Until separated from the reversion, it constitutes 
a part of the land and passes as incident to a 
transfer of the reversion. Rents which have be¬ 
come due constitute mere choses in action, and 
are personal property.” 


Accrued Rents Are Personal Property and Subject to 

Garnishment 


At the trial in the lower court, counsel for the ap¬ 
pellees argued that if rents are real property, they are 
not subject to garnishment. This argument fails to 
take into consideration the distinction, hereinbefore 
mentioned, that courts have made between accrued 
and unaccrued rents in classifying them as property. 

While the majority of the courts hold that unac¬ 
crued rents are real property, most courts hold that 
accrued rents are personal property. Even in Mass- 


* 
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achusetts and New Jersey, where unaccrued rents are 
held to be real property, they hold that accrued!rents 
are personal property, as hereinafter shown, (There 
is no inconsistency in these rulings, because it is uni¬ 
formly recognized that real property may bc^ con¬ 
verted into personal property and vice versa.| We 
find this especially in the law of “fixtures.” Also 
where mineral or timber is severed from the land, it 
becomes personalty. If the same mineral or timber 
is used in the construction of a building, it becomes 
realty again. 

So that in considering the appellant’s right t(}> gar¬ 
nish the rents, it is important to bear in mind the 
nature or character of the rents at the time df the 
garnishment, just as in considering the appellees’ 
rights, it is important to bear in mind their nature at 
the time of the assignment. At the time of the as¬ 
signment the rents were unaccrued and were real 
property. At the time of the garnishments the^ were 
accrued (R. pp. 7, 10 and 23); they were personal 
property and subject to garnishment. 

In Codman v. Am. Piano Co., 229 Mass. 285, the 
Court said: 

“When rent from land has become due, it is 
personal; it is a chose in action and does not pass 
bv a conveyance of the land. Burden v. Thayer, 
3*Mete. 76,*37 Am. Dec. 117.” 

In Clark v. Seag raves, 1S6 Mass. 430, it is held that 
if a lessor dies during the term, the rents accrued dur¬ 
ing his lifetime are personal property and pass fo his 
administrator, while rents that accrue after his death 
go to his heirs, or to whoever may be entitled ^o the 
real estate subject to the demise. 

In Broadwell v. Banks , 134 Fed. 470, the Court said: 

“. . . In the absence of any statutory provision 
to the contrary, it is elementary that the rents 
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which accrue during the lifetime of the owner of 
the leased premises are personal property, and go 
to his personal representative as assets of the 
estate, and that, in the absence of anv contrary 
statutory provision or testamentary direction, 
the rents df real estate which accrue after the 
death of the owner 140 to his heirs 01 * devisees, 
and are not assets in the hands of his personal 
representative. It is equally elementary law, uni¬ 
versally recognized in most of the states of the 
* * 

Union, that the rentals which had accrued at the 
time of the 1 lessor's decease are choses in action 
of the testator's estate, and as such they pass on 
his death absolutely to his executor, and not to 
the heirs at law or to the legatee or beneficiary 
under the will. Scruggs v. Scruggs (0. 0.), 105 
Fed. 28, loc. cit. . . ." 

In Peck v. Northrop, 17 Conn. 217, the Court, in re¬ 
ferring to the law that unaccrued rents are an incident 
to the reversion, said: 

“The law is otherwise in reyard to rents which 
have fallen due before the assignment of the re¬ 
version. These are mere choses in action. ..." 

In Scullg v. The People, 104 Ill. 349, the Court said: 

“. . . Rent arrear is a chose in action, and 
would be taxable as a credit: but rent to grow due 
is a part of the land,—is an incident to it,—and 
passes as such to a grantee, by a grant of the 
land. . . .” 


See also Park Bldg. Co. v. George P. Yost Fur Co., 
208 Mich. 349; Ri/erson v. Quackenbush, 26 X. J. L. 
236. 

Code Section 1088 provides that an attachment may 
be levied upon the judgment debtor’s “goods, chattels, 
and credits.” It is difficult to conceive a more com¬ 
prehensive phrase. 

In Volume 2, Words & Phrases, 1093, it is said: 

“There is no term broader than ‘chattels.’ It 
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includes all kinds of property, except the freehold 
and tilings which are parcel of it.” Citihg nu¬ 
merous cases. 

”... ‘Goods’ may include everything buj what 
descends to heirs. ...” 

CONCLUSION 

The case was tried to the court without aj jury. 
There were no disputed questions of fact, and it is 
respectfully submitted that the judgment of thej lower 
court should be reversed and remanded with iilstruc- 
tions to enter judgment for the appellant. 

Respectfully submitted, j 

Arthur J. Hill and, 
Attorney for Appellant. 
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Commercial Credit Company, a Corporation, 

Appellant, 

vs. ! 

Claire B. Campbell, also known as Claire B. Flicker; 
The Bankers’ Consolidated Corporation qf the 
District of Columbia, a Corporation; The |Mun- 
sey Trust Company, Washington, D. C., aj Cor¬ 
poration, Interveners, 

Appellees. 


BRIEF OF APPELLEES, BANKERS’ CONSOLI¬ 
DATED CORPORATION AND THE MUNSEY 
TRUST COMPANY. 


WRIT OF GARNISHMENT ONLY ATTACHED 
WHAT BELONGED TO JUDGMENT DEBTOR 

In the statement entitled “Facts” appearing at 
pages 2 and 3 of its brief, the appellant makes no ref- 


erence to an important and, we believe, an insurmount¬ 
able obstacle to the appellant's recovery. 

The lease between Claire B. Campbell, as lessor, and 
the Olds Motor Works, assignor of the Buick-Olds- 
Pontiae Sales Company, tenant and garnishee, dated 
July 28, 1931, provides as item “Fourteenth" (R. p. 
27)‘ 

“Rent to be paid to the Bankers' Consolidated 
Corporation at Washington, P. C." 


Thus it is apparent that although Mrs. Claire B. 
Campbell, the judgment debtor, was the owner of rec¬ 
ord of the real 1 estate, she at no time was entitled to 
the rent under the lease between her and the tenant. 
By the terms of the lease independently of any assign¬ 
ment, she had separated the rent that was to accrue 
under the lease from the reversion, and in express 
terms, had made the rent payable to the Bankers’ 
Consolidated Corporation. Both the lease and the 
assignment antedated the appellant's judgment. 

Sections 1088 and 1090, I). C. Code, provide: 


“Sec. 1088. OX WHAT ATTACHMENT MAY 
BE LEVIED.—An attachment mav be levied 
upon the judgment debtor’s goods, chattels, and 
credits. 

“Sec. 1090. HOW ATTACHMENTS LEVIED. 
—The attachments shall be levied upon credits 
of the defendant in the hands of garnishee bv 
serving him with a copy of the writ of attachment 
and of the interrogatories accompanying the 
same, and a notice that any property or credits 
of the defendant in his hands are seized by virtue 
of the attachment. It may be levied upon debts 
due to the defendant upon any judgment or de¬ 
cree by *a Similar service upon the debtor owing 
the same.” 


The garnishment of the appellant, Commercial 
Credit Company, attached in the hands of the tenant 
Buick-Olds-Pontiac Sales Company, as garnishee, the 
goods, chattels and credits of the judgment debtor. 
But there were no goods, chattels or credits ojf the 
judgment debtor in the garnishee’s hands. The! rent 
payable under the lease was owing to the Bankers’ 
Consolidated Corporation, and no attack is madejupon 
the validity of the lease. 

And even were the lease invalid, this would not give 
rise to an indebtedness on the part of the garnishee to- 
the judgment debtor. The tenant agreed to pay rent 
only to the Bankers’ Consolidated Corporation ajnd to 
no one else. In the absence, therefore, of goods,!chat¬ 
tels or credits of the judgment debtor in the hands of 
the garnishee, there was nothing on which to levy by 
writ of garnishment issued against the tenant. 

In other words were we to concede the invalidity of 
the assignment, dated and executed September 10, 
1931, we revert back to the lease under which the gar¬ 
nishee pays rent, and by its terms the Bankers’! Con¬ 
solidated Corporation is entitled to the rent and not* 
Mrs. Campbell, the judgment debtor. 

At the time the lease and assignment were executed 
the appellee, Bankers’ Consolidated Corporation! held 
a second trust (R.p.21) on the real estate and The 
Munsey Trust Company held a first trust. Thd pro¬ 
vision in the lease for the payment of rent direct to 


the Bankers’ Consolidated Corporation as well as the 
subsequent assignment were for the protection <j>f the 
holders of the trust. The later transfer of the rents 


to The Munsey Trust Company was to prevent a! fore¬ 


closure on the first trust (R. p. 12) which had become 
in default. At no time did Mrs. Campbell have any 
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interest in the rents and as a matter of fact, the rents 
were insufficient to meet the taxes, interest, etc. (R.p. 
21 ). 

CONSTRUCTIVE NOTICE 


Section 499, 1). C. Code, provides that any deed con. 
veying real property or an interest therein shall take 
effect from the date of delivery thereof, except as to 
creditor$ without notice it shall take effect on delivery 
to the recorder of deeds. 


The appellant had notice both as to the severance of 
the rent as provided for in the original lease and the 
subsequent assignment of the lease, by virtue of the 
tenant’s occupancy of the property. It is the general 
rule that where rent is assigned, the relation of land¬ 
lord and tenant is established between the assignee 
and the lessee. 35 C. J. 1218, Sec. 549; Swan vs. Inder- 
lied, 198 X. V. 372, 80 (2) X. E. 195; Ismail vs. Ilanscon 
217 Pa. 133, 66 Atl. 329. 


In the present case the original lease provided for 
the payment of rent not to Mrs. Campbell but to the 
appellee, Bankers’ Consolidated Corporation. A little 
more than a month after the execution of this lease, 
Mrs. Campbell, who was named as lessor therein, 
transferred all her right, title and interest in and to 
the said lease to the appellee, Bankers’ Consolidated 
Corporation. (R.p. 14). At the date of this assign¬ 
ment, September 10, 1931, the Bankers’ Consolidated 
Corporation became the landlord of the garnishee, 
even were it not previously the landlord, which we 
contend it was from the verv beginning bv virtue of 
the terms of the original lease under which the rent 
was payable to it by the lessee. 

The evidence (R.p. 8) shows that the garnishee was 
the occupant and in possession of the premises for 


which rent, including the installment sought to i>e at¬ 
tached, was being paid, and the possession of tljie de¬ 
mised premises by the lessee was, therefore, th^ pos¬ 
session of the lessor. Taylor vs. Asher, 286 Feet 721, 
Bernstein vs. Merkel 126 Md. 454. | 

Tn 16 R. C. L. at page 540, Sections 11 and 12 it is 
stated: 


tITS: 
ew is 


“NOTICE OF LANDLORD’S RIG 
VIEW IN ENGLAND.—In England the v 
taken that while the occupation of land by ja ten¬ 
ant affects a purchaser with constructive notice of 
all the tenant’s rights, it is not notice Of his 
lessor’s title or rights. This rule is laid dpwn in 
the leading case of Barnhart v. Greensliields 
(9 Moo. P. 0. 18) after an exhaustive review of 
the earlier cases and has been consistently fol- 
lowed in the later cases. The English view is also 
taken in some jurisdictions in this country.” 

“PREVAILING VIEW IN UNITED STATES 
AS TO NOTICE OF LANDLORD’S RIGHTS.— 
Opposed to the view announced in the preceding 
section, the prevailing view in this country is that 
a purchaser, by means of a lessee's possession, is 
put on inquiry respecting all the rights and in¬ 
terests under which the lessee holds and which 
affect the property and is therefore charged with 
a constructive notice of the lessor’s title apd es¬ 
tate. The rule that actual possession of realjestate 
through a tenant is sufficient notice to a person 
proposing to take a mortgage on or a conveyance 
of the property, and to all the world, of the! exist¬ 
ence of anv right which the landlord is able to 
establish, is not changed by the fact that the! prop¬ 
erty is occupied by numerous tenants, nor py the 
fact that the tenant originally entered into posses¬ 
sion under a lease from a third person, nor by the 
fact that before attornment to his landlord the 
tenant was a trespasser on the land. Likewise the 
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rule is not affected bv the fact that the tenant is 
holding over after the term of his original lease. 
So, where a person conveys his land to another 
for the purpose of defrauding his creditors, re¬ 
maining in possession by his tenants, and the 
land is afterwards sold at sheriff’s sale as the 
property of the grantee, the grantor's possession 
by his tenants is constructive notice to the pur¬ 
chaser at the sheriff's sale of the fraudulent trans¬ 
fer of the property. Where the original lessor 
transfers the reversion and the lessee attorns to 
the grantee, it has been held that he becomes the 
tenant of such grantee so that his continued pos¬ 
session is ’ notice of such grantee’s rights as 
against even a purchaser from the original lessor; 


? * 


In Wood vs. Price, 79 X. J. Eq. 620, Ann. Cas. 1913 
A. 1210. the Court there reviews the English author¬ 
ities and states with reference to the English rule as 
follows: 


‘‘Under this authority, a purchaser is charged, 
with notice of those rights which a tenant might 
enforce, but not with constructive notice of the 
rights of some other person to whom the tenant 
pays rent. This rule in some of the American 
states has been followed, but, Professor Pomeroy 
in his Equity Jurisprudence says: ‘Another and 
more numerous group of decisions by the courts 
of various States hold that a purchaser, by means 
of a lessee’s possession, is put upon an inquiry 
respecting all the rights and interests under which 
(the tenant) * * * holds, and which affect the 
property, and is therefore charged with a con¬ 
structive notice of the lessor’s title and estate.' 
He concludes that the latter rule may be regarded 
as the American doctrine.” 


In the same opinion the Court continues as follows: 

44 It seems that to give to a tenant’s possession 
the effect of notice of his landlord's title \s the 
more reasonable conclusion. The possession of a 
tenant is the possession of the landlord, j The 
origin and reason for the contrary doctrine are 

o * | 

not made clear in the English cases, and although 
the learned judge who delivered the opinion in 
Barnhart v. Greenshields, 9 Moore, P. C. C. 18, 
reviews the cases, not one of them referred to dis¬ 
cusses this exact question, and his examination 
of them concludes: ‘There is no authority in these 
cases for the proposition that notice of a tenancy 
is notice of the title of the lessor; or that sj pur¬ 
chaser neglecting to inquire into the title of the 
occupier is affected by any other equities! than 
those which such occupier may insist on. lYhat- 
ever authority there is upon the subject |s the 
other way.’ Now an inquiry of a tenant of neces¬ 
sity would result in being informed of the land- 
lord under whom the tenant occupied, and \vhose 
possession it was that the tenant held, and through 
whom the latter must assert whatever riglht he 
claims to retain the premises. To limit, therbfore, 
the effectiveness of the inquiry merely tb the 
rights of the tenant is to deprive the notice of 
practical and beneficial usefulness to a purchaser, 
a result which must have been originally intended 
in the beneficent design for his protection, it the 
foundation of the doctrine. As Chief Justice JField, 
of California, says in the well-considered case of 
Dutton v. Warschauer, 21 Cal. 609, 82 Ami Dec. 
765, in discussing the subject: ‘It is not easy to 
give to the fact of possession any influence is no¬ 
tice, without making it notice of all such matters 
as a prudent man desirous of purchasing the [prop¬ 
erty would naturally inquire about respecting the 
title. Ascertaining that the possession of tte oc¬ 
cupant is that of a tenant, he would, in the ordi- 




nary course of things, proceed to inquire as to the 
title of the landlord/ 

Dickev v. Lvon, 19 Iowa, 544, contains an in- 
• • 

structive examination of the question, and con¬ 
cludes: ‘It seems to follow, therefore, that if the 
possession of a tenant is notice of his lease and its 
contents, as the authorities uniformly concede, it 
must necessarily become notice of the fact that the 
landlord claims title and holds possession adverse 
to the proposed purchaser’s vendor, and, having 
notice of such fact, he cannot become a good-faith 
purchaser of the estate.’ " 

A most exhaustive treatise upon the subject appears 
in 13 L. R. A. (X. S.) at page 100 et seq. 

This Court has recognized the rule of constructive 
notice in the case of Chillemi vs. Pa. Rubber Co. 58 
App. D. C. 394, wherein it quotes the language of the 
United States Supreme Court in Kirby v. Tallmadge, 
160 U. S. 379, 3S4: 

ki The slightest inquiry, either of the husband 
or wife, would have revealed the actual facts. 
Instead of making such inquiry, Kirby turns his 
back upon every source of information, does not 
even enter the house, makes no examination as to 
whether the property was in litigation, and buys 
it of collateral heirs of Miller. * * * It is clear 
that a purchase made under such circumstances 
does not dothe the vendee with the rights of a 
bona fide purchaser without notice/’ 

In the present case the most perfunctory inquiry by 
the appellant of the tenant would have revealed that 
rent was paid by it first to the Bankers' Consolidated 
Corporation and thereafter to The Munsey Trust 
Company. Failing to avail itself of the means of 
knowledge, th6 appellant is presumed to have had the 




9 


! 

knowledge and cannot be clothed with the rightk of a 
creditor without notice. 

Very much in point is the case of Phelps vs. Kroll, 
212 Iowa 646, 235 X. \Y. (>7, 69, which concerned k con- 
troversy between two assignees of the rents and profits 
derived from a certain piece of real estate. The earlier 
assignment was not recorded, whereas the later assign¬ 
ment had been recorded. The property had beep fore¬ 
closed and a receiver collected and held the rents to 
abide the determination of the conflicting claims. In 
sustaining the right of Phelps who held the fiijst as¬ 
signment in point of time but whose assignment had 
not been recorded, the Court said: 

7 l 

4 ‘The possession of a tenant is notice of the 
rights of his landlord and is the possession of his 
landlord. ’ ’ 


“,As heretofore stated, any party taking pn as¬ 
signment of rents and profits, as is this c^se, is 
subject to the rights of the parties in possession. 
The possession of the tenant Trometer was pi law 
the possession of the appellee, John B. Phelps.’’ 

“II results, therefore, that the appellant plow 
company has failed to establish that its ajssipi- 
ment from Kroll was the only valid and existing 
assignment of Kroll’s interest in and to the leased 
premises.” 

It, therefore, follows that the appellant is a creditor 
with notice and does not come within the protection of 
Section 499 of the Code. 
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UNDER A GARNISHMENT APPELLANT ONLY 
OBTAINS THE RIGHTS OF THE JUDGMENT 
DEBTOR. 

The installment of rent involved in this garnishment 
became due and owing and accrued on August 1, 1933. 
The garnishment was issued and served on the gar- 
nishee on August 9, 1933. The appellant admits 
(appellant's brief, p. 10) that accrued rents are per¬ 
sonal property. 

Manv of the cases cited by our adversary and many 
which we have found in our examination of the law 
embrace applications in equity for the appointment of 
receivers to collect future rents, and call for a decision 
by the Court concerning who should receive subse¬ 
quently accruing rents, an assignee of the rents or a 
junior mortgagee. That situation wholly differs from 
the manner in which this proceeding arises. 

Let us assume that under the lease there had been 
no severance ori separation of the rent from the rever¬ 
sion and let us assume that these unaccrued rents were 
an interest in real property and a conveyance thereof 
requires recordation to be binding against a creditor 
without notice, we, nevertheless, must not lose sight of 
the fact as conceded by the appellant that when the 
rents accrue they are personal property, so that the 
assignment thereof would become operative as to ac¬ 
crued rents even if not effective as against unaccrued 
rents. 

Moreover, even if the right of the Bankers’ Consoli¬ 
dated Corporation to the rent under the lease, or under 
the assignment, could, in equity, after a decree of sale 
of the property, become subordinated to the rights of 
the purchaser of the property acquired under a sale to 
enforce the lien of the appellant’s judgment; yet by 
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garnishment the appellant could only reach ijhe in¬ 
terest of the judgment debtor in the rent due from the 
tenant; and since no rent was due or payable jto the 
tenant, the garnishment would necessarily fail.! 

In 12 R. C. L. p. 781 Sec. 10, it is said that a tenant 
is not subject to garnishment for the debt of his llessor, 
when, to avoid the eviction, or with the consent of the 
lessor, the tenant has attorned to a stranger and the 
lessor is thereby deprived of his right to recover rent. 

In the case of Nashua Light, etc., Compahy vs. 
Francestown Soapstone Company 74 X. H. 51 lj 18 L. 
R. A. (X. S.) 396, it was held that one, who cjntered 
into possession, under a lease, of a tract of lhnd, a 
portion of which belonged to a stranger, is not liable 
to garnishment for the debt of his immediate lessor, 
although the lease has not expired or been cancelled, 
where, to avoid eviction, or with the consent of his 
lessor he has attorned to the stranger. The Court in 
its opinion states: 


44 The test to determine whether the trustee is 


chargeable is to inquire whether the defendants 
could maintain an action against him fo| rent. 


It can be found from this evidence, nbt only 


that the trustee became the railroad’s tenant to 
avoid eviction, but also that he assumed tlujt rela¬ 
tion with the defendants’ consent; and either of 
these facts is fatal to the plaintiff’s right to re¬ 
cover. ” 


It is also stated in 12 R. C. L. at page 797, Section 26: 
44 The controlling characteristic of the liemedv 

mt 

bv garnishment is, that the liabilitv of the gar- 
nishee must originate in, and be dependent on, 
contract. Hence, with the exception of convey¬ 
ances, transfers, or agreements to defrauej. cred- 


i 

i 

i 


i 
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itors, garnishment cannot be employed to reach or 
subject any debt or demand, which the debtor, 
suing in his own name, could not recover in an 
action ex contractu. A right of action for a tort, 
is not, therefore, the subject of garnishment in 
most jurisdictions." 

ASSIGNMENT 'OF RENTS IS NOT A TRANSFER 
OF AN INTEREST IN REALTY 

It is our contention that an assignment of rents is 
not a transfer of an interest in realty, but that rents 
constitute personal property and as such may be val¬ 
idly assigned under Section 433 of the 1). C. Code, 
governing the assignment of choses in action. 

“The lessor may assign the rent and covenant 
for rent without the reversion." 35 CORPUS 
JURIS, page 1217, sec. 547, title “Landlord and 
Tenant.” 

“It is immaterial that the rent assigned is not 
due." Ibid. 

“hi accordance with the rules applicable to as¬ 
signments generally, an assignment of rents need 
not be in any particular form." Ibid. 

“An assignment of the rent need not be re¬ 
corded." Ibid, page 1218. 

“The assignment of rent may be by parol.’’ 

Bennett v. McKee, 144 Ala* 601. 

“When the lessor has actually assigned his 
lease or his interest under the lease, with no indi¬ 
cation as to what was intended to pass, the most 
reasonable rule is, and most courts have held, that 
unaccrued rents pass, together with such cove¬ 
nants as are designed for the collection thereof, 
but all covenants designed for the protection of 
the reversion, with the reversion itself , remain in 
the lessor.” 16 R. C. L. sec. 122, page 638, title 
“Landlord and Tenant.” 


44 An assignment of rents is not a transfeij of an 
interest or estate in real estate.” 

Foster v. Kellogg , 195 X. AY. 350. j 
44 In Trulock v. Donahue , 76 Iowa 758, i 40 X. 
IV. 696, it is decided that rent is not 4 real estate,’ 
and that record of a transfer thereof in thje land 
records is not effective for the purpose of notice.” 

44 A tenant’s promise to pay rent is a merd chose 
in action, which mav be assigned without icarrv- 
mg any interest in the realty.” 

Davis v. AyJelott, 238 S. AY. 1011. j 
44 There is perhaps no impropriety in regarding 
the transfer of an instalment of rent to become 
due in the future, or even of a number of Instal¬ 
ments, as an assignment of a chose in action.” 
Tiffany, L. & T. page 1109. j 

44 An assignment of rent eonvevs a merd chose 


in action.” 

Natural (las ('o. v. Fierce, 25 Tnd. A. 116, 56 
X. E. 137. | 

44 A man mav transfer his interest in a lease 
and vet retain his reversionarv interest. An as- 
signment of a lease by the lessor conveyed no 
interest in the land.” 

Lennen v. Lennen , 87 Tnd. 130. 

4 4 An assignment by a landlord of his clqim for 
rent is not required to be recorded.” 

35 Corpus Juris 1218, and cases in note! 17. 


In Harris v. Taylor (1898) 35 App. I)iv. ^62, 54 
X. Y. Supn. 864, it was held that a first mortgagee who 
had, in addition to his mortgage, an assignment of 
a part of the rents to be derived from the property, 
had, under such assignment, a claim to the rents prior 
to that of a second mortgagee, although the jassign- 
ment was not recorded and was not known to tjie sec¬ 
ond mortgagee. 

It was held that the assignment of rents, beiiig per- 
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son alt g. and not a lion or encumbrance on the land 
or affecting the title thereto, teas not within the re¬ 
cording act. 

The same conclusion was reached in Conte if v. Fine , 
(1918) 181 App. Div. 675, 169 X. V. Supp. 162, where, 
in a contest of the right to certain rents between an 
assignee thereof and a subsequent mortgagee of the 
premises, the court said: 


“There can be no doubt that the owner of 
property can lawfully assign the rents to accrue, 
even though he may grant the reversion to an¬ 
other. In Swan v. Inderlied, 187, X. V. 372, 80 
X. K. 195, the Court of Appeals said of a general 
lessee who had subleased, ‘It is conceded that it 
was within the power of the lessor to separate 
the rent than was to accrue under the lease from 
his reversion in the premises and assign such 
rent to Worden*—and in Harris v. Taylor. 35 
App. Div. 462-467, this Court said: ‘The mort¬ 
gagor could at any time before he was divested 
of his title dispose of these rents as he pleased.' 
The leading case upon the subject in this State 
is Demarest v. Willard , 8 Cow. X. Y. 206, in which 
the Court said: ‘When rent is reserved, it is an 
incident, though not inseparately so, of the re¬ 
version. The rent may lie granted away, reserv¬ 
ing the reversion, and the reversion may be 
granted away, reserving the rent by special words 
It was perfectly within the power of 
the plaintiff to have assigned the rent to one and 

the reversion to another.’ 

# # 1 & # * # * * 

“The circumstances that the assignment of the 
rents to plaintiff was not recorded until after 
the mortgage to Slater, and the assignment of 
the rents to defendant, were made, is of no con¬ 
sequence, because an assignment of rents teas not 
a conveyance of, nor an incumbrance upon, real 
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property, and icas therefore not within the re¬ 
cording Add' j 


In the ease of Phelps v. Kroll , 212 Iowa 645, 235 
X. W. 67, tlie court held that an assignment of j rents 
is not a transfer of an estate or an interest in real 
estate, but is a transfer of a mere chose in action, and 
therefore is not such an instrument as is required to 
be recorded. 

In Washoe County Bank v. Campbell (1917) 41 
New 153, 167 Pac. 643, the question whether ijn as¬ 
signment of rents was within the purview of tiie re¬ 
cording acts arose in the determination of whether 
the lessee had constructive notice of the recorded 
assignment in question. 

It was a five years' lease, * * *. The assignment 
was not one which could be construed as assigning 
the lease itself. It assigns all rents to be due dnd to 
become due under that lease ' ‘ *. j 

“The assignment of the rents due and jo be¬ 
come due, affecting only the rentals to be col¬ 
lected, and not the lease under which such; rent¬ 
als are collected does not create an estate or in¬ 
terest in lands such as is contemplated by the 
section of our statute * * *. 

“In our opinion the trial court properly con¬ 
cluded that the assignment in question was 
merely an assignment of a right to collect mjonies, 
and as such did not affect or concern tin} real 
estate.” 


Abrahams v. Sheehan , 40 Md. 44G. The owners of 

i 

real estate, bv an informal letter, directed the ten- 

* 

ants to pay to a person named certain installments of 
rent to accrue in the future. 
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Subsequently the property was sold and conveyed 
to the plaint id's in the action, who claimed that the 
informal assignment of the rents was ineffectual be¬ 
cause it was not sealed. 

In the brief for the assignee it was contended that 

“a lessor mav assign the rent to become due 
upon a lease without ‘assigning the reversion/ 
citing Taylor. L. & T. Ml4, that such an assign¬ 
ment need not be in writing, especially if the ten¬ 
ant is made aware of it, and promises to pay the 
rent, as it falls due, to the assignee/’ 


It was further contended that these rents to accrue 
in the future were mere personal property, and did 
not require any instrument of writing at all to assign 
or convey them. 

The Court considered the informal assignment ‘‘to 
be intended to apply to accruing rents/’ and upheld 
the assignment, following the contention above re¬ 
ferred to, that the rents were personal property and 
did not require any instrument in writing to assign 
them. 


DISCUSSION OF CERTAIN CASES CITED 

BY APPELLANT 

The famous case of Pollock v. Fanners' Loan and 
Trust Company . 157 Y. S. 429, involved the constitu¬ 
tionality of the income tax law enacted bv Congress, 
wherein the Court held that “where the principal is 
absolutely immune from interference, an inquiry is 
allowed into the source from which the net income is 
derived, and if a part of it comes from such a source, 
the tax is void." The case involved not only the in¬ 
come from real estate but also the income from per¬ 
sonal property. 
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In petitioner's brief in the case at bar, reference 
is made to the argument of Mr. Choate in tlije case 
cited. The contention of Mr. Choate, in part, ivas as 
follows: 

“I lie income of all accumulated property, 

whether it be the rent of lands or the interest of 

bauds or tlie immediate outgrowth of ami other 

specific form of personal property, is necessarily, 

under the Constitution, the subject of a direct tax 

and of no other. * * * I sav that everlv time 

* ^ 

the courts ever passed upon the question! of an 
annual tax on land, by whatever name you jcall it, 
whether you call it a real estate tax or ji land 
tax or an income tax, or whatever you phjase, it 
has been held to be a tax on the immediate own¬ 
ership, upon the immediate freehold, ant} upon 
the man who is in possession thereof receiving 
the income.” 

And in this connection In* cites Coke upon Littleton. 

The opinion of the Court, commencing on page 553, 
covers 33 pages of the Report. It deals with the dis¬ 
tinction between direct and indirect taxes. Tliej Court 


savs: 


“We admit that it mav not unreasonablv be 

*- i • 

said that logically, if taxes on the rents, j issues 
and profits of real estate are equivalent tcj taxes 
on real estate, and are therefore direct taxes, 
taxes on the income of personal property as such 
are equivalent to taxes on such property, and 
therefore direct .taxes." 


The Court was not called upon to determine, and did 
not determine, that “rents” are “real estate," (>r that 
a transfer of rents must be by an instrument j under 
seal, or that such instrument must be recorded among 
the land records, as contended for by petitioner. 
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The true basis of the decision is set forth in the 
opinion of the 'Court on the petition for rehearing. 
158 C. S. 001. Therein it is expressly held: 


“First. We adhere to the opinion already an¬ 
nounced, that taxes on real estate being indis¬ 
putably direct taxes, taxes on the rents or income 
of real estate are equally direct taxes. 

“Second. 1 We are of opinion that taxes on per¬ 
sonal property, or on the income of personal 


property, are likewise direct taxes. 

“Third. The tax imposed by Sections 27 to 
37 of the Act of 1894, so far as it falls on the in¬ 
come of real estate and of personal property, be¬ 
ing a direct tax within the meaning of the Con¬ 
stitution, and, therefore unconstitutional and void 
because not apportioned according to representa¬ 
tion, all those sections, constituting one entire 
scheme of taxation, are necessarily void.” 


In his dissenting opinion, (at page 667), Mr. Jus¬ 
tice Harlan refers to the quotation from Cuke on 
Littleton. 


“Of course, a grant, without limitation as to 
time, to a particular person and his heirs, of the 
profits of 'certain lands, accompanied by livery 
of seisin, would be construed as passing the lands 
themselves, unless a different interpretation were 
required*by some statute.” 

He then refers to the quotation of Jarman on Wills, 
and adds: 

“But the editor, after using this language, 
adds: ‘And since the Act 1 Vic. c. 26, such a de¬ 
vise carries a fee simple; but before that act it 
carried no more than estate for life unless words 
of inheritance were added.’” 



Referring 1o the eases cited bv Jarman, Justice 
Harlan points out that in one the court held that “an 
unlimited gift of the income of a fund” passed the 
capital. In the other, that a gift of the income ol* the 
land, unrest rid ed, is simpiy a gift of the fee. In a 
third case cited bv Jarman: 


i 

“An unlimited disposition of rents and profits 
or income of an estate will sometimes carry the 
estate itself.” 

“The rule cannot apply where the rents and 
profits are only given for a limited period .”| 


The foregoing underscoring is by Mr. Justice 
Harlan. 

He savs: 

* 

“Who would say that a devise of rents, profits 
of income of land for ant/ period express!// lim¬ 
ited, would pass the fee or the ownership of the 
land itself?” 

(158 U. S. at page GGS.) i 

i 

The Minnesota case cited by petitioner arose finder 
a statute providing for the separate assessment of 
real and personal property. Under the statutef the 
term “credits” was defined to include only suefi de¬ 
mands as are classed as personalty. The court | held 
that “credits” does not include rents issuing ojit of 
mining lands to accrue in the future, saving: 

“Unaccrued rents, although separable from the 
reversion, are, until such separation, part or the 
land.” 

I 

The Court said that the land having already been 
taxed as such, the unaccrued rents could not be taxed 
as “credits,” because “double taxation” would 
thereby result. 
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hi the Massachusetts case, there was a suit for rent 

instituted bv the assignee of the rent. 

• ' 

At the trial it appeared that the original owner of 
the premises, by an instrument in writing, let the 
same to the defendants for a term of three years; that 
he executed and delivered to the plaintiff an assign¬ 
ment under seal of rents to fall due under the lease, 
as security for a debt; thereafter he conveyed the 
premises by a quit-claim deed to Green: that the grant¬ 
or did not notify the defendants or Green of the 
assignment to the plaintiff: that Green and Duvall, by 
notice in writing, directed the defendants to pay 
rent to Green's purchaser. On November 28, 1916, 
for the first time, the plaintiff notified the defendants 
of its assignment and requested payment of rents 
described therein to it, and that the defendant paid 
to Green the rent falling due. The trial court found 
for the plaintiff. 


4 ‘This is an action of contract brought to re¬ 
cover certain rents reserved under a lease given 
by the plaintiff’s assignee to the defendants. The 
defendants' request for rulings raise the ques¬ 
tion ‘whether an assignment, under seal, of rent 
to become due under a written lease for a term of 

vears less than seven years, after notice to the 

• • 

lessee, is effectual as against a subsequent pur¬ 
chaser of 1 the lessor’s reversion without notice 


of the prior assignment.’ 

“'When'rent is reserved, it is incident, though 
not inseparably so, to the reversion. 

“The rent mav be granted awav reserving the 
reversion: and the reversion may be granted 
away reserving the rent by special words. By a 
general grant of the reversion the rent will pass 
with it as'an incident to it: but bv a general grant 
of the rent the reversion will not pass. * * * 



“In this commonwealth a lease for less! than 
seven rears from the making thereof is valid 
against bona fide purchasers without notide. A 
like exemption from the operation of the record¬ 
ing acts necessarily attaches to that incorporeal 
interest in real estate denominated rent wheii sev¬ 
ered from the reversion to which it is incident/' 

i 

i 

TCe respectfully submit that the judgment cif the 
Court below was correct and should be affirmed. 


October 1, 1934. 


Alfred M. Schwaet^, 
Attorney for Appellees. 


